SECTION 3 REQUIREMENTS FOR

COMMUNITY DEVELOPMENT PROCUREMENT

What is Section 3?

Section 3 of the Housing and Urban Development Act of 1968 (12 U.S.C. 1701u; 42 U.S.C. 3535(d)).  Section 3 is now implemented in HUD’s regulations at 24 CFR Part 135. [NOTE: References are provided to the applicable paragraphs in Part 135.]

What is its purpose?

“To ensure that employment and other economic opportunities generated by certain HUD financial assistance shall, to the greatest extent feasible, and consistent with existing Federal, State and local laws and regulations, be directed to low- and very low-income persons, particularly those who are recipients of government assistance for housing, and to business concerns which provide economic opportunities to low- and very low-income persons.” [135.1]

What contracts are affected?


Contracts and subcontracts for:

· work to be paid with section 3-covered HUD assistance; or

· work arising in connection with a section 3-covered project [135.5]

where the individual contract or subcontract exceeds $100,000 and the amount of HUD assistance for the project exceeds $200,000.  Both conditions must be present. [135.3(a)(3)(ii)(A-C)].

Are any other contracts excluded?

Contracts exclusively for supplies or materials; unless, the contract includes installation of the materials. [135.5]

What is a section 3 covered project?

A section 3 covered project means:

· housing rehabilitation (including reduction and abatement of lead-based paint hazards, but excluding routine maintenance, repair and replacement);

· housing construction (including reconstruction, conversion); or 

· other public construction including other buildings or improvements, regardless of ownership assisted with housing or community development assistance [135.3]
What is “Section 3-covered assistance?”

Funding provided by HUD for any HUD housing or community development program for work in connection with a section 3-covered project as described above. [135.5]

What does Section 3 require me to do?

Commit to awarding to section 3-covered businesses at least:

· 10% of the total dollar amount for section 3-covered contracts for building trades work arising in connection with housing rehab, housing construction and other public construction; and 

· 3% of the total dollar amount of all other section 3-covered contracts [135.30(c)]

Notify section 3 businesses of your contracting opportunities funded by section 3-covered assistance. [135.32(a)]

Notify all potential contractors for section 3-covered projects of the section 3 contracting requirements and include the required section 3 clause [135.38] in all section 3-covered contracts [135.32(b)]

Assist and “actively” cooperate with HUD in obtaining contractor/subcontractor compliance with section 3 requirements [135.32(d)]

Not award contracts to any contractor who has been found to have violated the section 3 requirements [135.32(d)]

Take appropriate remedial action against contractors who fail to comply with the section 3 requirements (e.g., termination) [135.38]

Document actions (including results and impediments) taken to comply with section 3 requirements [135.32(e)]

What does Section 3 require my contractors and subcontractors to do?


To the greatest extent feasible:

· Provide employment and training opportunities to section 3 residents by meeting the percentage goals in 24 CFR 135.30(b)(3)

· Provide subcontracting opportunities to section 3 businesses by meeting the percentage goals in 24 CFR 135.30(c) (NOTE: This only applies to subcontracts in excess of $100,000 each.)

Notify labor unions and organizations of the contractor’s commitments under section 3

Post notices conspicuously at all section 3-covered work sites describing:

· The section 3 preference

· The minimum number and job titles subject to hire

· Apprenticeship and training positions available; the qualifications for each; and the name and location of the person taking applications

· The anticipated start date of the work

Include the section 3 requirements clause in all applicable subcontracts.

Take appropriate action if a subcontractor violates the section 3 regulation.

Not subcontract with any subcontractor where the contractor has notice or knowledge that the subcontractor has been found in violation of the section 3 regulation.

Certify that the contractor did not circumvent the section 3 employment opportunity requirements, if the contractor hired any persons not covered by section 3 between the time the contractor was selected and the contract was executed. [135.38]

What are Section 3-covered businesses?

A section 3 business is defined as one:

· That is 51 percent or more owned by section 3 residents; or
· Whose permanent, full-time employees include persons, at least 30 percent of whom are currently section 3 residents, or within three years of the date of their first employment with the business were section 3 residents; or
· That provides evidence of a commitment to subcontract in excess of 25 percent of the dollar award of all subcontracts to be awarded by the business to other section 3 businesses (see first two definitions above). [135.5]

What is the priority ranking to be used in giving preference to Section 3 businesses?


Section 3 businesses are ranked by category in the following descending order of priority:

Category 1 business – Section 3 business that provides economic opportunities for section 3 residents in the service area or neighborhood in which the section 3-covered project is located.

Category 2 business – Applicants (as this term is defined in 45 U.S.C. 12899) selected to carry out HUD Youthbuild programs

Category 3 business – Other section 3 business concerns [135.36(a)(2)]

How can I be sure that a business is really a Section 3-covered business?

Businesses must self-certify as to their qualification for section 3 “preference.”  If in doubt, you may request supporting evidence. [135.36(b)]

How does this fit in with a normal “responsibility” determination of a potential contractor or subcontractor?

Section 3-covered businesses, just like any other bidder or offeror, must be determined to be responsible as required by 24 CFR 85.36(B)(8) (States or local governments) or OMB Circular A-110, Attachment O (non-profit organizations).  One of the factors to be considered in determining any bidder’s/offeror’s responsibility is his/her “compliance with public policy.”  In this case, the “public policy” is Section 3.  Failure on the part of a 

bidder/offeror to comply with the Section 3 requirements could, therefore, be a contributing factor in determining the bidder non-responsible.  Nothing in Part 135 conflicts with this requirements.  (NOTE: A responsibility determination must be made regardless of the method of contracting you use, i.e., sealed bidding or competitive proposals.  See Attachment 1 for sample language to be used in Invitations for Bids and Requests for Proposals.)

For a section 3-covered procurement, certification by the business of its section 3 status, and, if needed, verification of that business’s section 3 qualification, are part of the responsibility determination process.  The determination process also includes the verification that an acceptable section 3 strategy is submitted before award.  Past compliance with the section 3 certification and qualification requirements must also be considered.  [135.36(c)]

What are some specific examples of efforts I should make to include Section 3 businesses in awarding my contracts?

Part II of the “Appendix to Part 135” provides the following list of efforts you are authorized to make.  You are not limited to these activities.

Network   Contact business assistance agencies, minority contractor associations, trade associations, etc., and let them know what your contracting opportunities are. Ask them to help you identify potential section 3-covered businesses.  Ask them to publish your contracting notices in their publications.  Ask resident councils, resident management corporations and other resident groups to help you identify category 1 and 2 businesses.

Keep a list   Create and keep a current listing of all section 3-covered businesses.  This may require little more than adding another section to your nor source/bidders lists. (Hint: Identify these businesses accurately by section 3 business category).  Routinely update the list.

Respond to inquiries   Provide interested section 3 businesses with requested information promptly.

Make your contracting opportunities known  

· Make sure that notice of your solicitations is posted in common areas and other prominent places in your housing projects.

· Send a copy of each solicitation to all known section 3 businesses providing the needed work..

· Let HUD Youthbuild programs know of your contracting opportunities.

· Publicize your contracting opportunities as you normal would in local media, trade association journals, newsletters, etc.

Hold pre-bid meetings   Explain your solicitations to section 3 businesses in detail. These do not need to be exclusively for section 3 businesses, but they should be directed to their knowledge level (e.g., no buzz words, unexplained acronyms, etc.)

Do some outreach   Hold periodic workshops, attend small business fairs, etc. to explain your contracting needs and procedures to section 3 businesses.  Where appropriate, conduct the workshops in other languages.

Provide advice   Help section 3 businesses find help in meeting your contracting requirements, e.g., obtaining bonding, lines of credit, financing or insurance.

Give ‘em a break!   Where it is logical and economically feasible, consider segregating portions of large contracts and extending bidding periods and contract delivery schedules.

Help start some businesses   Set up or sponsor programs to assist residents in starting businesses.

Set higher goals   If you can beat 10% and 3%, do it.

Encourage   financial institutions to carry out their responsibilities under the Community Reinvestment Act by providing no- or low-interest loans for working capital and other business needs.

Actively support joint ventures  between other businesses and section 3 businesses. (NOTE: The section 3 business must be responsible for a clearly defined portion of the work, hold management positions in the joint venture, perform at least 25% of the work, and be contractually entitled to compensation proportionate to its work.)

What if a Section 3 business wants to complain?

Any section 3 business, on its own or on the behalf of another section 3 business, or a representative of a section 3 business seeking contract opportunities, may file a complaint with HUD’s Assistant Secretary for Fair Housing and Equal Opportunity. Complaints must be filed within 180 days from the action or omission which is the basis for the complaint.  The Assistant Secretary may extend this period.

· Complaints must concern a HUD assistance recipient’s alleged noncompliance with section 3 requirements.

· HUD will refer the complaint to the recipient for resolution.

· The recipient has 60 days from receipt to resolve the matter, or 30 days to notify the Assistant Secretary in writing of the lack of merit.

· At the end of the 60 day period the recipient must notify HUD of any resolution.  If resolved, the notice must summarize the terms of resolution agreed to by the parties and be signed by both parties

Recipients may request an additional 60 day period, if needed.  Requests must be in writing to the Assistant Secretary and must include a statement explaining the need for extension.

Recipients must refer unresolved complaints in writing to the Assistant Secretary. The Assistant Secretary may directly investigate a complaint.                                  [135.76]

Sample format for recordkeeping
ESTIMATED PROJECT WORK FORCE BREAKDOWN

Job Category
Total estimated positions needed for Project
No. positions occupied by permanent employees
Number of positions not occupied
Number of positions to be filled with Section 3 residents

Officer/Supervisors





Professionals





Technical





Hsq sales/rental mgmt





Office/clerical





Service Workers





Others





TRADE





Journeymen





Helpers





Apprentices





Trainees





Others





TRADE





Journeymen





Helpers





Apprentices





Trainees





Others





Section 3 Resident – An individual residing within the Section 3 area whose family income does not exceed 90% of the median income in the Metropolitan Statistical Area or the county if not within a MSA in which the Section 3-covered project is located.

Company                                            

Project name                                                      

Project number                                    
Date                                                                  
Person completing form                                                                                                           
Sample format for recordkeeping

PROPOSED CONTRACTS/SUBCONTRACTS BREAKDOWN

Type of contract (business or profession)
Total no.
Total approx. dollar amount
Estimated no. of contracts to section 3 businesses
Est. dollar amount to section 3 businesses

















































Company                                            

Project name                                                      

Project number                                    
Date                                                                  
Person completing form                                                                                                           
Sample format for recordkeeping

ACTUAL PROJECT WORKFORCE BREAKDOWN

Type of contract (business or profession)
Total no.
Total approx. dollar amount
Estimated no. of contracts to section 3 businesses
Est. dollar amount to section 3 businesses

















































Company                                            

Project name                                                      

Project number                                    
Date                                                                  
Person completing form                                                                                                           
Sample format for recordkeeping

SECTION 3 BUSINESS UTILIZATION

Project number                               

Total dollar amount of contract                                       
Prime contractor name                                              Address                                                                      Federal  Identification number                                         
Name of subcontractor
Sec 3

business?
Address/phone
Trade/service/supply
Contract amount
Award date
Bid – competitive or  negotiated?
Federal I.D. number













































































































Total – all section 3

contracts



Section 3 Reference Table
(References are to 24 CFR Part 135)

Applicability
Requirements

Coverage

135.3(a)
“Expenditure of” housing and community development assistance on housing rehabilitation, housing construction and other public construction.                                                                            135.3(a)(2)

Thresholds

135.3(a)(3)
Recipientsa:                        

· Assistance over $200,000                                      135.3(a)(3)(ii)(A)

Contractors and subcontractors: 

· Recipient assistance over $200,000 and contracts or subcontracts over $100,000                                                         135.3(a)(3)(ii)(B)

Numerical Goals


Training & Employment

                     135.30(b)
“Commit to employ” Section 3 residentsb as:

· 30% of aggregate new hires                                            135.30(b)(3)

Contracts    

                     135.30(c)
“Commit to award” to Section 3 business concernsc:

· 10% or more of total $ amount of section 3 covered contracts          for building trades work; 135.30(c)(1); and

· 3% or more of total $ amount of all other section 3 covered               contracts                                                                         135.30(c)(2)

Preferences


Training & Employment

                          135.34
Section 3 

· residents of service area or neighborhood

· Youthbuild participants

· Homeless projects: Homeless persons

· Other section 3 business concerns                                  135.34(a)(2)

For Section 3 Business Concerns in Contracting Opportunities 135.36
· Section 3 business concerns that provide economic opportunities for section 3 residents of the service area or neighborhood

· Youthbuild programs

· Other section 3 business concerns                                   135.36(a)(2)

Definitions


aRecipient

bResidents

cBusiness concern
includes subrecipients. (does not include subcontractors)

includes public housing residents or a low/very low income resident of the metro area

· includes concerns which are 51% or more owned by section 3 residents

· has 30% or more permanent full-time employees who are section 3 residents or were so within 3 years of first employment with the business

· includes concerns which are 51% or more owned by section 3 residents

· has 30% or more permanent full-time employees who are section 3 residents or were so within 3 years of first employment with the business

· provides evidence of a commitment to subcontract more than 25% of all subcontracts to section 3 firms satisfying the above



SECTION 3 CLAUSE

(for inclusion in all section 3-covered contracts)

A. The work to be performed under this contract is subject to the requirements of section 3 of the Housing and Urban Development Act of 1968, as amended, 12 U.S.C. 1701u (section 3).  The purpose of section 3 is to ensure that employment and other economic opportunities generated by HUD assistance or HUD-assisted projects covered by section 3, shall, to the greatest extent feasible, be directed to low-and very low-income persons, particularly persons who are recipients of HUD assistance for housing.

B. The parties to this contract agree to comply with HUD's regulations in 24 CFR part 135, which implement section 3.  As evidenced by their execution of this contract, the parties to this contract certify that they are under no contractual or other impediment that would prevent them from complying with the part 135 regulations.

C. The contractor agrees to send to each labor organization or representative of workers with which the contractor has a collective bargaining agreement or other understanding, if any, a notice advising the labor organization or workers' representative of the contractor's commitments under this section 3 clause, and will post copies of the notice in conspicuous places at the work site where both employees and applicants for training and employment positions can see the notice.  The notice shall describe the section 3 preference, shall set forth minimum number and job titles subject to hire, availability of apprenticeship and training positions, the qualifications for each; and the name and location of the person(s) taking applications for each of the positions; and the anticipated date the work shall begin.

D. The contractor agrees to include this section 3 clause in every subcontract subject to compliance with regulations in 24 CFR part 135, and agrees to take appropriate action, as provided in an applicable provision of the subcontract or in this section 3 clause, upon a finding that the subcontractor is in violation of the regulations in 24 CFR part 135.  The contractor will not subcontract with any subcontractor where the contractor has notice or knowledge that the subcontractor has been found in violation of the regulations in 24 CFR part 135.

E. The contractor will certify that any vacant employment positions, including training positions, that are filled (1) after the contractor is selected but before the contract is executed, and (2) with persons other than those to whom the regulations of 24 CFR part 135 require employment opportunities to be directed, were not filled to circumvent the contractor's obligations under 24 CFR part 135.

F. Non compliance with HUD's regulations in 24 CFR part 135 may result in sanctions, termination of this contract for default, and debarment or suspension from future HUD assisted contracts.

G.
With respect to work performed in connection with section 3 covered Indian housing assistance, section 7(b) of the Indian Self-Determination and Education Assistance Act (25 U.S.C. 450e) also applies to the work to be performed under this contract.  Section 7(b) requires that to the greatest extent feasible (i) preference and opportunities for training and employment shall be given to Indians, and (ii) preference in the award of contracts and subcontracts shall be given to Indian organizations and Indian-owned Economic Enterprises.  Parties to this contract that are subject to the provisions of section 3 and section 7(b) agree to comply with section 3 to the maximum extent feasible, but not in derogation of compliance with section 7(b).

